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Abstract

If international investment law was originally designed to protect foreign investors and business
companies and guarantee their rights, this law field has gradually evolved to therein include
corporate duties. This research note explains how such duties have been incorporated to
international investment law, namely through the corporate social responsibility provisions in
international investment agreements. It further discusses how these duties are construed and
applied by international arbitral tribunals. Resultantly, against the general background of
international investment law and arbitration, the note depicts the techniques to build an
international framework of duties, accountability and liability applicable to business companies
whilst highlighting its limits.
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International investment law is a law field specialized in the protection of foreign investors and business
companies. If the rights and guarantees bestowed upon these are numerous, the provision made for their
corresponding duties vis-a-vis their host States is however still incipient when it comes to binding rules. If
the activities of transnational companies and investors can be beneficial to their host States, they can
also produce negative externalities. Absent an international legal regime of corporate duties,
accountability and liability, the activities having negative impacts on the host State and its population
remain unregulated. Undoubtedly, there is a concern to regulate the duty of due diligence of companies,
namely in the value chain. This is, for instance, illustrated by the 2024 European Union’s Directive on
Corporate Sustainability Due Diligence. A draft binding instrument on business and human rights is also
under negotiation before the United Nations Human Rights Council. Some investment agreements, like
the Brazilian ones or the models championed by the African Union, include a legal regime to regulate the
conduct and practices of business companies, in search of a more balanced distribution of rights and
obligations between States and companies. These corporate duties are often included in a corporate
social responsibility (CSR) provision. The latter, despite being a valuable first stepping-stone, is still flawed
for at least two reasons. Firstly, many provisions on CSR are not legally binding. Secondly, some of these
provisions, like those of the Brazilian investment agreements, are not arbitrable, that is, they cannot be
the object of an arbitration. These two problems show the limits of the current legal regime on business
companies’ duties. These limits are not insurmountable. The CSR provisions have an interpretative
purpose. They can be referred to while construing the other provisions on the level of protection due by
the State to the foreign companies and investors. The level of protection will be determined according to
the level of diligence showed by the company or investor to operate its activities in line with the CSR
provision. Additionally, business companies’ duties can be — and have been — discussed during
counterclaims procedures. In conventional investment arbitration, investors and companies are usually
the claimants against the defendant States. In counterclaims procedures, the States can sue private
companies and seek its liability for damages caused during its investment operations. Therefore, even
though the field of international investment law was primarily designed to grant international legal
protection to transnational companies, there is scope therein to discuss corporate duties and liability.

Business companies’ duties have entered the realm of international investment law mostly through the
incorporation of CSR provisions in international investment agreements. CSR is often associated to self-
regulation and as stated, it sometimes appears as a dead letter in international investment law because of
its apparently non-binding and non-arbitrable character. This note’s main argument is that CSR
provisions do have a legal function in international investment law and arbitration, namely in interpreting
the standards of treatment and protection of business companies. The protection granted to these
companies can be construed by considering the extent to which their corporate social conduct matches
the CSR provision. This is a means to give a purposeful effect to the CSR provisions. Within the context of
an international arbitration, if a company’s conduct falls below the minimum standard of CSR provided by
the investment agreements, it could be argued that its claim is inadmissible. Should the arbitral tribunal



still consider that there is no inadmissibility bar, the corporate social misconduct could be considered to
evaluate — and consequently reduce — the value of a reparation claimed by the company. When the CSR
provisions are drafted in a binding way, they can be the object of a counterclaim, that is a procedure
whereby the State becomes the claimant against the investing company for the same case but on a
separate legal question. As such, the company’s liability can be sought. In international investment law, a
company’s liability for environmental damages has already been recognized in a counterclaim procedure
(Burlington v. Ecuador, 2017). In that case, however, the liability was based on the violation of Ecuador’s
domestic law. Binding CSR provisions would enable to engage company’s liability in counterclaim
procedures without referring to the home State’s domestic law.

The main results evidence the possibility of providing a function to CSR provisions in international
investment agreements, especially when they are drafted in a non-binding way. As mentioned, these
functions are for the moment mainly interpretative. If such functions might seem limited in its scope,
they still result in a reinterpretation of international investment law by including the examination of
companies’ misconduct in the investment equation. The aim is to discuss if companies have the right to
the same level of protection set in international investment agreements even if they engage in corporate
malpractices. | argue that their conduct is regulated by the CSR provisions in that the companies’ level of
protection will be determined by the diligence shown in incorporating the CSR standards set in the
investment agreements in their operations. The CSR provisions can be used by the arbitral tribunals to
construe the level of protection due to the companies. Should an arbitral tribunal not consider the CSR
standards in the case of a company with proven corporate malpractice and grant it a reparation for
damages, it would create the conditions for an unjust enrichment.

The main line of discussion of this research topic which can be further explored is to understand the
extent to which the CSR provisions, especially when they are detailed like in the Brazilian investment
agreements, implicitly provide for a duty of due diligence to investing companies. It is relevant to study if
the duty of due diligence can be implied by CSR provisions in investment agreements or if they must be
explicitly mentioned in the latter.
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